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1. AUTHORITY
A. This Consent Order is entered into pursuant to the authority vested in the
President of the United States by Sections 104, 106 and 122 of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 (as amended by the
Superfund Amendments and Reauthorization Act of 1986) ("CERCLA"), 42 U.S.C.
§8§9604, 9606, and 9622. The President delegated this authority to the Administrator of
the United States Environmental Protection Agency ("EPA" or "Agency”) by Executive
Order 12580, 52' F.R. 2923. The Administrator of EPA further delegated this authority
to the Assistant Administrator for Solid Waste and Emergency Response and to the
Regional Administrators by EPA Delegation Nos. 14-8-A and 14-14-C. This authority
has been redelegated to the Director, Hazardous Waste Management Division, EPA,
Region 9.
B. Without the admission or finding of any liability or of any issue of fact or law,
and solely for the purpose of the entry and implementation of this Consent Order,
Respondents consent to this Consent Order, and consent to and agree not to contest

EPA’s jurisdiction to enter into and enforce this Consent Order.

II. STATEMENT OF PURPOSE

In entering into this Consent Order, the mutual objectives of EPA and
Respondents are:

A. To conduct the Remedial Design ("RD") work necessary for design and
implementation of the selected remedy, in the Record of Decision for the final Operable
Unit ("OU-2 ROD") dated September 30, 1992, for the Purity Oil Sales Superfund Site
as defined in Section IIL.A below (the "Site"). A copy of the OU-2 ROD is attached as
Appendix B and is incorporated herein by thls reference. The work to be performed to

properly design the implementation of the selected remedy pursuant to this Consent
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6rder 1s described in the Remedial Design Statement of Work ("RD SOW"), a copy of
which is attached as Appendix A and is incorporated herein by this reference.

B. To accomplish all actions required by the terms and conditions of this Consent
Order in accordance with the provisions of CERCLA and the National Contingency Plan
("NCP"), 40 C.F.R. Part 300 et seq., as amended.

C. To provide for the payment by the Financially Contributing Signatories to
Respondents of no less than $2.75 million to be used at the discretion of the
Respondents for activities related to the Site.

1. FINDINGS OF FACT

EPA has made the following‘ﬁndings of fact, which findings the Respondents
neither admit nor deny.
A. Site Description

1. The seven-acre Site is located approximately one-half mile south of the Fresno
city limits, in the township of Malaga. The Site is located in a mixed-use area and is
surrounded by agricultural and industrial land on the west, small businesses to the north,
a residential trailer park and market on the northeast, and a small farm on the southeast.
"Site" shall mean the property located at 3281 South Maple Avenue, Fresno, California,
including all areas where waste materials were disposed or have come to be located.

2. About one-half mile to the west and southwest of the Site are fields of oats,
alfalfa, cotton, fruit trees, and grapes.

3. The Site is located in the San Joaquin River drainage basin. The San Joaquin
River is approximately 12 miles north of the Purity Site. Several irrigation canals are
located in the region, including the North Central Canal along the southern Site
boundary.

4. Petroleum waste oils were re-refined at the Site from 1934 to the early 1970s.
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The waste oils were often mixed with solvents. These waste oilS came from Respondents
and other businesses and entities that in the normal course of business generated waste
oil. The waste oils were re-refined using a number of treatment processes including
clarification, chemical addition, dehydration, distillation, and filtration. The oil and by-
products from the refining process were collected and stored in sumps and storage tanks
and were disposed of onsite in sludge pits.

5. During its history, the refining facility changed ownership several times.

6. From 1934 to 1948, William Dicky and Ray Turner recycled used oil at the
Site under the name Para Penn.

7. In 1948, William Siegfried and Robert Hall bought the Site and operated it
under the name Paraco Oil, Incorporated.

8. In 1965, thé Site and operation were sold to Michael Marcus who operated it
under the name Purity Oil Sales, Incorporated.

9. In 1974, Michael Marcus changed the name of Purity Oil Sales to OJ.
Refinery.

B. Regulatory and Enforcement History

1. In June 1973, Purity Oil began complying with a Fresno County Superior
Court order to empty and backfill the waste pits. Although the waste pits were backfilled
by January 1975, no evidence is available to indicate whether the waste pits were
emptied.

2. In Jannary 1975, the California Regional Water Quality Control Board,
Central Valley Region (RWQCB) issued a Cleanup and Abatement Order to OJ.
Refinery. .

3. InJ anuary 1975, the Fresno County Distri;:t Attorney advised OJ. Refinery
that the County would enforce a preliminary injunction prohibiting the operation of the
plant. '
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" 4. In 1975, Michael Marcus filed for bankruptcy, and the Site was taken by the
State of California for nonpayment of taxes.

S. A fire at the Site in 1976 destroyed the main warehouse buﬂdmg and
adjacent equipment. The remaining equipment was removed from the Site, and the area
was partially regraded. '

6. In1979, the State of California sold the property to William Enns. In
1980, the Department of Health Services (DHS), informed William Enns of a serious
hazardous waste problem on his property and requested a cleanup plan. Enns sued the
State requesting a recision of the sale. In 1982, the recision was granted. and the Site
was returned to the State of California.

7. The Central Valley Regional Water Quality Control Board (RWQCB)
obtained surface-water samples from the North Central Canal in 1980. One year later,
the RWQCB also conducted groundwater sampling from private wells near the Site.

8.  In February 1982, the EPA Emergency Respoﬁse Team, DHS, and
RWQCB carried out a joint Site investigation that included surface and subsurface soil
sampling, monitoring well installation, and groundwater sampling. Air quality data were
also obtained to monitor the release of vapors during sampling and drilling. This
investigation indicated that the onsite soil and groundwater contained volatile organic
compounds, semi-volatile organic compounds and inbrganic compounds.

9.  The Site was included on the EPA National Priority List in December
1982, pursuant to Section 105 of CERCLA, 42 U.S.C. Section 9605, as set forth at 40
C.F.R. Part 300.

10. DHS was designated the lead agency for the Site. Field explorations and
chemical testing performed by the State’s consultants, Harding Lawson Associates
(HLA), were completed in September 1984. DHS issuéd a Remedial Investigation
Report on May 12, 1986. During HLA’s Remedial Investigation, the EPA Emergency
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iles‘ponse Team removed about 1,800 cubic yards of hazardous oily/tarry materials from
the Site.

1.  In January 1986, EPA assumed the lead for the Site and expanded the
Remedial Investigation work performed by DHS to include additional soil and
groundwater studies, pursuant to CERCLA and the National Contingency Plan, 40
C.F.R. part 300.

12.. During September 1987, EPA removed approximately 33,000 gallons of
waste oil and water from Tank No. 1 to eliminate the potential for an oil spill.

13.  The Remedial Investigation (RI) Report prepared by EPA was released in
October 1988. |

14.  Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published
notice of the completion of the Feasibility Study Report ("FS"). In April 1989,
opportunity was provided for public comment on the proposed remedial action when the
FS Report and the proposed plan were released to the public.

15. EPA selected a groundwater remedial action embodied in a final Record of
Decision ("ROD"), executed on September 26, 1989, sometimes referred to as Operable
Unit 1 (OU-1).

16. On April 1, 1991, EPA issued special notice letters to Potentially Responsible
Parties (PRPs) for the groundwater operable unit. After EPA and the PRPs failed to
reach settlement, on September 30, 1991, EPA issued Unilateral Administrative Order
#91-28 to Chevron Corporation, Unocal Corporation, Southern Pacific Transportation
Company, Phillips Petroleum Corporation, Pacific Gas and Electric Company, Inc.,
California Department of Transportation, Morrison - Knudsen Engineers Inc., Foster
Poultry Farms and Cummins West, Inc. The recipients of the Unilatéral Administrative
Order issued September 30, 1991 for the groundwater operable unit presently are

performing under the Order with the exception of Phillips Petroleum Corporation, which
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'is not'in compliance with the Order.!

17.  EPA selected a soil remedial action embodied in the OU-2 ROD, executed
on September 30, 1992, upon which the State had an opportunity to review and
comment, and for which the State has given its concurrence. The OU-2 ROD is
supported by an administrative record that contains the documents and information upon
which EPA based the selection of the remedial action. The Administrative Record was
made available to the public begmmng in April 1989 and is available in the Fresno
C(;unty Central Library.

C. Soil Contamination
1. The substances EPA has detected in the soil at the Site include:

Acetone 1, 2-Dichloroethane
Aldrin Dieldrin
Antimony Diethyl phthalate
Arsenic Endosulfan
Barium Ethylbenzene
Benzene Gamma-BHC (Lindane)
Benzoic acid Heptachlor
Beryllium . Heptachlor epoxide
Beta-BHC Lead
Bis (2-ethyhexyl) phthalate Methylene chloride
2-Butanone N-nitrosodiphenylamine
Cadmium Mercury
Carbon disulfide 4-Methyl-2-pentanone
Carbon tetrachloride 2-Methyl phenol
Chlorobenzene 4-Methyl phenol
Chloroform Napthalene
Chromium N-nitrosodiephenylamine
Cyanide PAHs a
4,4-DDD PCBs b
4, 4-DDE Phenol
4, 4-DDT Selenium
Di-n-butyl phtalate . Silver
1, 1-Dichloroethane Styrene
1, 1-Dichloroethene Tetrachloroethene

) Toluene

1, 1, 1-Trichloroethane
1, 1, 2-Trichloroethane
Trichloroethane

! The reference to Morrison-Knudsen Engineers, Inc. in the Order was erroneous. The entity that EPA
should have named as the respondent on the Order is Morrison-Knudsen-Utah-Brown and Root, a Joint
Venture.
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Vanadium
Vinyl chloride
Xylenes

Zinc

IV. CONCLUSIONS OF LAW AND DETERMINATION

EPA has made the following conclusions of law and determinations, which
conclusions of law and determinations are denied by Respondents.
A. The Site is a "facility” as defined in Section 101(9) of CERCLA, 42 U.S.C.
§ 9601(9).
B. Each Respondent is a "person” as defined in Section 101(21) of CERCLA, 42
U.S.C. § 9601(21).
C. Each Respondent is a "liable party” as defined in Section 107(a) of CERCLA, 42
U.S.C. § 9607(a) because each arranged for the disposal or treatment, or arranged with a
transporter for transport for disposal or treatment of hazardous substances which each
owned or possessed.
D. The substances listed in paragraph III(C)(1) are "hazardous substances” as defined
in Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).
E. The past disposal and migration of hazardous substances at and from the Site
constitute "releases" as defined in Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).
F. The potential for future migration of hazardous substances from the Site poses a
threat of a "release" as defined in Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).
G. The release and threat of release of one or more hazardous substances from the
facility may present an imminent and substantial endangerment to the public health or
welfare or the environment.
H. The actions required by this Order are necessary to protect the public health,

welfare, and the environment.

10 -
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V. WORK TO BE PERFORMED

A. All response work performed pursuant to this Consent Order ("Work") shall
be under the direction and supervision of a qualified Project Management Consultant.
Prior to initiation of the Work, Respondents shall notify EPA in writing of the name,
title, and qualifications of such Project Management Consultant and key employees
thereof to be used in carrying out the terms of this Consent Order. The qualifications of
such ‘persons undertaking the Work for Respondents shall be subject to EPA’s review,
for verification that such persons meet EPA’s minimum technical background and
experience criteria. If EPA disapproves of any such persons, EPA shall do so in writing
and Respondents shall notify EPA within 30 days of receipt of the written notice, of the
identity and qualifications of the replacement(s). If EPA subsequently disapproves of
any replacement(s), EPA reserves its right under CERCLA and the NCP to conduct the
Work, and to seek reimbursement for associated costs from Réspondents.

B. Respondents shall perform the tasks and submit reports contained in the OU-
2 RD - SOW contained in Appendix A. Respondents shall also, in addition to the
reporting requirements contained in the RD SOW, submit Monthly Progress Reports, on
the 10th of each month, to be submitted beginning 2 months after the effective date of |
the Consent Order. All Work shall be conducted in accordance w1th Attachment A,
CERCLA, the NCP, and all applicable EPA guidance in effect prior to the
commencement of work required hereunder. Deliverables to be submitted by
Respondents, other than Monthly Progress Reports are listed in the SOW. The SOW
also includes a schedule for performing the RD activities and the submittal of
deliverables. All draft deliverables must contain sufficient information to allow for
EPA’s detailed technical review and comment. Any reports, plans, specifications,
schedules and attachments required by this Coﬁsent Order are, upon approval by EPA,

incorporated into this Consent Order by this reference.

11
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.C. EPA shall approve, disapprove and/or comment And request modifications on
each deliverable submitted by Respondents under this Consent Order, .except for the
Health and Safety Plan. In the event of disapproval and/or request for modification,
EPA shall so notify Respondents in writing and shall specify the reasons for such
disapproval and/or modification. Respondents shall fevise disapproved documents and
submit required modifications to EPA as promptly as possible, but not later than thirty
(30) days after receipt of the notice of disapproval and/or required modifications, unless
a different schedule is given by EPA in writing. Notwithstanding any provision of this
Consent Order, Respondents may submit technical information that supports a
modification to the remedy selected in the OU-2 ROD. EPA retains sole discretion to
approve the requested modification.

D. EPA may determine that additional remedial design tasks, including, but not
limited to, investigation work and engineering evaluation, are hecessary to design the
OU-2 ROD. Respondents agree to implement any such additional tasks wﬁi,ch EPA
determines are necessary as part of the RD. The additional work shall be completed in
accordance with the standards, specifications, requirements, and schedules determined or
approved by EPA. Prior to making a demand for additional work, EPA shall provide the
Respondents with an opportunity to meet and confer on the requested additional work.

E. All documents, including progress and technical reports, approvals,
disapprovals, and other correspondence to be submitted pursuant to this Consent Order,
shall be sent to the following addressees or to such other addressees as the parties
hereafter may designate in writing, and shall be deemed submitted on the date received

by EPA or Respondents.

12
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"1) Three copies of all documents to be submitted to EPA shall
be sent to:

B s e 0173
emedial Project Manager (H-7-
Hazardous Waste Management Di)vision
U.S. EPA, Region 9

75 Hawthorne Street

San Francisco, CA 94105 .-

(415) 744-2238

One copy of each deliverable shall be sent to each of the following addressees:
1. California Regional Water Quality Control Board, Fresno

Les Obato

San Joaquin Valley Regional Water Quality Control Board
3614 E. Ashlan

Fresno, CA 93726

2. California Department of Toxic Substances Control

Duncan Austin

California Department of Toxic Substances Control
Suite 3

10151 Croydon Wa

Sacramento, CA 95827

V1. DESIGNATED PROJECT COORDINATORS

A. EPA hereby designates the following person as Project Coordinator who shall
have the authorities, duties, and responsibilities vested in the Remedial Project Manager

by the National Contingency Plan:

Jo Ann Cola

Remedial Project Manager (H-7-3)
Hazardous Waste Management Division
U.S. EPA, Region 9

75 Hawthorne Street

San Francisco, CA 94105

(415) 744-2238

8 & R 818

3

8

Respondents hereby designates the following person as its Project Coordinator who shall
be responsible for overseeing the implementation of this Consent Order:

B. EPA and Respondents may change their respective Project Coordinators.

13
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Suci: a change shall be accomplished by notifying the other party in writing at least one
week prior to the change.

C. The EPA Project Coordinator shall also have the authority vested in the
On-Scene-Coordinator ("OSC") by the NCP, unless EPA designates a separate individual
as OSC, in which case both the EPA l"roject Coordinator and the OSC shall then have
~§uch authority. If a Project Coordinator and separate OSC give Respondents
inconsistent instructions, then Respondents shall follow the most recently given
instruction and shall, as soon as practicable, inform both the Project Coordinator and the
separate OSC of the inconsistency and the actions taken by Respondents.

D. The absence of the EPA Project Coordinator or OSC from the Site shall not
be cause for the stoppage of work.

VII. SITE ACCESS

A. All or part of the Site is owned by the State of California.

To the extent that Respondents require access to the Site from the State, Respondents
shall request an access agreément from the State. If Respondents are unable to obtain
an access agreement within 60 days of the effective date of this Consent Order, EPA
shall work with Respondents to obtain access.

B. To the extent that Respondents require access to land other than land the
State of California owns, Respondents will use their best éfforts to obtain access
agreements from the present owners or lessees within 60 days of the effective date of this
Consent Order, or if the need for access to particular properties does not become
evident to Respondents before the effective date of this Consent Order, then within 30
days of the date on which the need for such access becomes evident.

C. Such access agreements shall providé'reasonable access for EPA, its
contractors and oversight officials, the state and its contractors, and its authorized

representatives. In the event that Respondents are not able to obtain such access

14
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'agrt;ements, Respondents shall promptly notify EPA regarding both all efforts to, and the
inability to, obtain, such access. Respondents shall permit EPA and its authorized
representatives to have reasonable access to areas on the Site to monitor Respondents’
Work.

D. Nothing in this Consent Order shall be deemed to limit EPA’s authority under

federal law to gain access to the Site.

VI SAMPLING, ACCESS, & DATA/DOCUMENT AVAILABILITY

A. Subject to any privileges confidentiality rights and at the written request and option
of EPA, Respondents shall permit EPA or its authorized representative to inspect and
copy, or shall provide EPA with copies of, all documents not presently in the possession,
custody or control of EPA regarding hazardous substance contamination at, or released
from, the Site and generated pursuant to this Consent Order.

- The results of all sampling and/or tests or other technical data generated by
Respondents or on Respondents’ behalf, |

- Permits from local, state or federal authorities regarding hazardous substances
or contamination at the Site.

B. Upon the written request of EPA, which may consist of a facsimile, at least
one business day prior to any sample collection activity which occurs during and as a
function of the Work, Respondents shall provide EPA or its authorized representatives
with the opportunity to collect split or duplicate samples of those collected by
Respondents as part of the RD SOW. Respondénts shall notify EPA of any planned
sample collection activity in the preceding monthly report.

C. Respondents shall either follow any approved Quality Assurance Project Plan
("QAPP"), or to the extent such a QAPP does not apply or does not specify the relevant

procedures, Respondents shall use quality assurance, quality control, and chain of

15
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custody procedures described in the relevant EPA guidances, including the following

documents, and any EPA updates or revisions to these guidances, in effect immediately

prior to the commencement of any work required hereunder, while conducting all sample

collection and analysis activities required by the Consent Order:

Interim Guidelines and Specifications for Preparing

Quality Assurance Project Plans, December 1980,

QAMS-005/80 .

Quality Assurance Program Plan for Region 9, Quality

Assurance Policies, Procedures and Management Systems,
December 1988, Document Coﬁtrol Number 9QA-01-89 (Formerly
QA009-008-09-88)

Preparation of a U.S. EPA Region 9 Field Sampling Plan for
Private and State-Lead Superfund Projects, April 1990
(Document Control No. 9QA-06-89)

US EPA Region 9 Guidance for Preparing Quality Assurance
Project Plans for Superfund Remedial Projects, September,

1989 (Document Control No 9QA-03-89)

Laboratory Documentation Requirements for Data Validation,
January, 1990, Document Control No. 9QA-07-90

Data Review Report Format, September 1989, Document Control
Number: 9QA-09-89

Respondents shall consult with EPA in planning for and prior to, all sampling and

analysis as detailed in the RD SOW. To provide quality assurance and maintain quality

control, Respondents shall:

1. Use a laboratory which has a documented Quality Assurance Program

that complies with EPA guidance in effect immediately prior to the commencement of

16
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'any work required to be performed hereunder.

2. Subject to any privileges and confidentiality rights and upon the written
request of EPA, Respondents shall provide EPA with the QA/QC documentation of all
sampling and tests or other technical data generated by Respondents or on Respondents’
behalf pursuant to this Consent Order.

D. Respondents may assert a confidentiality claim, pursuant to 40 CF.R. Part 2,
covering part or all of the information submitted to EPA pursuant to this Consent Order;
provided, however, that any information expressly exempted from confidentiality
protection by Section 104(e)(7)(F), shall not be considered confidential regardless of any
such claim by Respondents. Any information determined to be confidential by EPA in
accordance with CERCLA Section 104(e)(7)(F) and 40 C.F.R. Part 2 shall be afforded
the protection specified therein.

E. If, at any time during the performance of the Work, Respondents determine
the need for additional data beyond the scope of the RD SOW which is necessary for the
performance of the RD, Respondents shall have an affirmative obligation to submit to
the EPA Project Coordinator within 20 days a memorandum documenting the need for
additional data. .

F. Except for information that is afforded confidentiality protection in accordance
with Section IX.D above, all information submitted to EPA by Respondents pursuant to
this Consent Order shall be subject to public inspection to the fullest extent permissible

under any applicable federal law or regulation.

IX. RECORD PRESERVATION
Respondents shall retain and preserve, for a period of six (6) years after the
effective date of this Consent Order, all records, documents and other information

required to be prepared in connection with the Work. After this six year period,

17
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Respondents shall notify EPA at least 30 days before the documents are scheduled to be

destroyed. If EPA requests that the documents should be saved, Respondents shall, at
no cost to EPA, provide EPA with the non-attorney-client and non-attorney work

product privileged documents or copies of the documents.

X. DISPUTE RESOLUTION

If Respondents object to any EPA decision, pursuant to this Consent Order,
Respondents shall notify EPA in writing of its objections within fourteen (14) calendar
days of receipt of the decision. (All dates may be changed upon agreement of the
parties.) EPA and Respondents will then have an additional fourteen (14) calendar days
from receipt by EPA of the notification of objection to reach agreement. During this
time period, Respondents shall have the right to seek consultation with EPA technical
representatives in addition to the EPA Remedial Project Manager on issues relating td
the dispute. At the end of the fourteen (14) day discussion period, EPA shall provide a
written statement of its decision by the Hazardous Waste Management Division Director
to Respondents. Respondents shall then implement EPA’s decision, unless EPA’s
decision is arbitrary, capricious, or otherwise not in accordance with law. Use of the
dispute resolution provision will not in and of itself, relieve Respondents’ duty to
complete all tasks in a timely manner in accordance with the approved schedule(s). This
dispute resolution provision or EPA’s decision pursuant to this provision does not grant
or imply jurisdiction to any court to review EPA’s decisio-ns pursuant to this Consent
Order or the standard of such review, nor does this provision limit the jurisdiction of any

Court under any applicable law.

X1. STIPULATED PENALTIES
A. Except with respect to any extensions allowed by EPA in writing, or excused

18
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by tile'provisions of Section XIT (Force Majeure), for each day in which Respondents fail
to submit a report or document, or in which Respondents otherwise fail to comply with
the requirements of this Order, Respondents agree to pay the sums set forth below as
stipulated penalties. These penalties shall accrue commencing upon Respondents’
receipt of written notice from EPA that a violation of this Consent Order has occurred.
Stipulated penalties shall continue to accrue through the final day of the correction of
the noncompliance or completion of the activity. The amounts set forth below shall not
be subject to challenge under Section X of this Consent Order (Dispute Resolution).
Dispute Resolution shall not stay the accrual of these stipulated penalties. If EPA
determines that Respondents’ use of Dispute Resolution was reasonable, EPA may in its
discretion waive stipulated penalties for any noncompliance or determine that the
amount of stipulated penalties demanded is less than the maximum amount potentially
payable by Respondents.

B. Class I noncompliance with the terms of this Consent Order shall be defined
as the failure to submit the Final Remedial Implementation Work Plan as required by
the RD SOW.

C. Class II noncompliance with the terms of this Consent Order shall be defined
as failure to submit the draft and final Remedial Design Work Plan and'the 30%, 60%,
90% and 100% Design submittals as required under this Consent Order and the RD
SOW.

D. For the purposes of this Consent Order, Class III noncompliance with the
terms of this Consent Order is defined as a failure to submit Monthly Progress Reports
as required by the RD SOW, failure to perform additional work, or failure to comply
with any other requirements of this Consent Oi'der, with the exception of any failure that
is defined as Class I or Class IT noncompliance.

E. Stipulated penalties shall accrue in accordance with the following schedule:
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I mplian nal
Day Penalty per Day
1-7 . $ 1,000
8-14 2,000
15-29 5,000
30 and beyond 10,000

I Non lian nal hedule

Day Penalty per Day
1-7 $ 500
8 - and beyohd 1,000
15-29 1,500
30 and beyond 2,500

ass ITI Noncompliance Penal hedul

Day Penalty per Day
1 and beyond $ 500

F. Respondents’ payment of stipulated penalties shall be due within thirty (30)

days of a written demand by the Director, Hazardous Waste Management Division, U.S.

EPA, Region 9, by certified check made payable to the United States Treasury and
addressed to: _

U.S. Environmental Protection Agency

Region 9, Attn: Superfund Accounting

P.O. Box 360863M

Pittsburgh, PA 15251
Respondents shall forward the check under cover of a transmittal letter which shall

identify the Site by name as the "Purity Oil Superfund Site, Fresno, California” and by

20
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.the idéntiﬁcation number "CAD980736151", and which shall make reference to this
Consent Order. Respondents shall simultaneously send a copy of such check and
transmittal letter to the EPA Project Coordinator.

G. The foregoing paragraphs A through F of this Section (Stipulated Penalties)
do not preclude EPA from pursuing any other remedies or sanctions which are available

to EPA in the event of any failure by Respondents to comply with this Consent Order.

XII. FORCE MAJEURE
A. Force majeure, for purposes of this Consent Order, is defined as any event
arising from causes beyond the control of the Respondents, or of any entity controlled by
Respondents, including, but not limited to, their contractors and subcontractors, that
delays or prevents the performance of any obligation under this Consent Order despite
Respondents’ best efforts to fulfill the obligation.

- B. If any event occurs or has occurred that may delay the performance of any
obligation under this Consent Order, Respondents shall notify orally EPA’s Project
Coordinator, or, in his/her absence, EPA’s Alternate Project Coordinator or, in the event
both of EPA’s designated representatives are unavailable, the Director of the Hazardous
Waste Management Division of EPA, Region 9, within 48 hours of when Respondents
first knew that the event might cause a delay. Within 10 days thereafter, Respondents
shall provide in writing to EPA an explanation and description of the reasons for the
delay; the anticipated duration of the delay; all actions taken or to be taken to prevent
or minimize the delay; a schedule for implementation of any measures to be taken to
prevent or mitigate the delay or the effect of the delay; the Respondents’ rationale for
attributing such delay to a force majeure event if they intend to assert such a claim, and
a statement as to whether, in the opinion of the Respondents, such event may cause or

contribute to an endangerment to public health, welfare or the environment. The
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Respé)ndents shall include with any notice documentation supporting their claim that the
delay was attributable to a force majeure. Failure to comply with the above
requirements shall preclude Respondents from asserting any claim of force majeure for
that event where such failure materially impacts Respondents’ ability to minimize delay.
Respondents shall be deemed to have notice of any circumstance of which their
contractors or subcontractors had notice.

C. If EPA agrees that the delay or anticipated delay is attributable to a force
Inajeure event, the time for performance of the obligations under this Consent Order
that are affected by the force majeure event will be extended by EPA for such time as is
necessary to complete those obligations. An extension of the time for performance of
the obligations affected by the force majeure event shall not, of itself, extend the time
for performance of any other obligation. If EPA does not agree that the delay or
anticipated delay has been or will be caused by a force majeure event, EPA will notify
the Respondents in writing of its decision. If EPA agrees that the delay is attributable to
a force majeure event, EPA will notify the Respondents in writing of the length of the
extension, if any, for performance of the obligations affected by the force majeure event.

D. If EPA does not agree with the Respondents that there has been a force
Inajeure event or on the length of extension, the issue shall be subject of a dispute
resolution pursuant to Section X. If the Respondents elect tb invoke the dispute
resolution procedures set forth in Section X, they shall do so no later than 15 days after
receipt of EPA’s notice. In any such proceeding, Respondents shall have the burden of

demonstrating that a force majeure event has occurred pursuant to this paragraph.

XIIL. RESERVATION OF RIGHTS
A. Subject to Paragraph XV, EPA reserves the right to take any enforcement
action pursuant to CERCLA and/or any other legal authority with respect to
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Respondents and/or the Site, including the right to seek injunctive relief, monetary
penalties, and punitive damages for any violation of law or this Consent Order. EPA
expressly reserves all rights and defenses that it may have, including EPA’s right both to
disapprove of work performed by Respondents and to request that Respondents perform
tasks in addition to those detailed in the RD SOW, as provided in this Consent Order.

B. In the event Respondents breach their obligations under this Consent Order,
EPA reserves the right to undertake the work required hereunder. EPA also reserves
the right to undertake removal actions and/or remedial actions at any time. EPA
reserves the right to seek reimbursement from Respondents for any costs incurred by the
United States should it undertake such work or actions.

C. Subject to Paragraph XV, nothing in this Consent Order releases Respondents
from any obligation they may have to perform or to pay for any response action at the
Site. Except as provided herein, this Consent Order does not release Respondents from
any claim, cause of action, or demand in law or equity.

D. Nothing in this Consent Order shall constitute any admission of fact or law, or
a waiver of any right or defense on behalf of the Respondents. Subject to Paragraph
XVIII, Respondents specifically reserve all claims, rights, or defenses that they may have
against any other entity under all applicable laws and regulations and under common law
relating in any way to the Site. Nothing in this Consent Order shall impact in any way
any claim against any entity not a party to this Consent Order.

E. The participation of the Respondents in this Consent Order shall not be
admissible in evidence against the Respondents in any proceeding other than a

proceeding by the United States to enforce the Consent Order.

XIV. REIMBURSEMENT OF COSTS
A. Nothing in this Consent Order shall affect any existing liability that
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"Respondents have for payment of any EPA response costs related to the Site or for any

defenses Respondents may have associated with such liability. No more often than
annually, EPA shall submit to Respondents a demand for payment, accompanied by
documentation, for all response costs, incurred by EPA overseeing Respondents’
performance of the work required pursuant to this Consent Order. Nothing in this
paragraph shall require Respondents to pay response costs for the groundwatér operable
unit (OU-1). EPA’s Agency Financial Management System Summary data (SCORES) or
an equivalent summary shall serve as the documentation for baymeni demands. EPA
shall provide a separate account number for OU-2 RD. Respondents shall, within 30
calendar days of receipt of each payment demand, remit a check for the amount of the
costs demanded made payable to the Hazardous Substance Response Trust Fund. This
obligation is without prejudice to Respondents’ right to request all cost documentation to
which it is entitled pursuant to the Freedom of Information Act, 52 U.S.C. §552, as
amended. Checks should specifically reference the "Purity Oil Superfund Site, Fresno,
California", and should be addressed to:

U.S. Environmental Protection Agency

Region 9, Attn: Superfund Accounting

giﬁébﬁ?gh? 61%@%51

A copy of the transmittal letter shall be sent simultaneously to the EPA Project
Coordinator. EPA reserves the right to bring an action against Respondents pursuant to
Section 107 of CERCLA, 42 U.S.C. § 9607, for recovery of all response costs, includiﬁg
oversight costs, incurred by the United States related to this Consent Order and not
reimbursed by Respondents as well as any other unreimbursed past and future costs
incurred by the United States in connection with response activities conducted at this
Site.
B. Respondents may dispute any demand for payment by EPA in accordance with

the provisions of Section X of this Consent Order (Dispute Resolution). Respondents
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need .not pay any disputed amount until EPA issues its decision concerning the dispute,
at which point Respondents will have 30 days to pay the amount required by EPA’s

decision, however, interest will accrue at the rate specified in Section 107 of CERCLA
on any unpaid amount beginning 30 days after Respondents’ receipt of the demand for

payment at issue.

XV. COVENANT NOT TO SUE

A. Respondents shall have resolved their liability, if any, to EPA for the work
actually performed by Respondents and approved by EPA pursuant to this Consent
Order.

B. Subject to the limitation of Paragraph XVII (Contribution Protection), nothing
in this Order shall constitute or be construed as a release by Respondents from any
claim, cause of action or demand in law or equity against the Financially Contributing
Signatories and any entity or person not a signatory to this Consent Order for any
liability they may have arising out of or relating in any way to the Site. Respondents
reserve all rights they may have to recover from any persons their costs under this
Consent Order. .

C. The Respondents shall receive credit for costs which they have incurred
pursuant to §300.700 of the NCP for the performance of activities relating to the First
Operable Unit and the OU-2 RD in any future settlement between EPA and the
Respondents relating to the Site. Nothing in this Paragraph shall impact any right to, or
the scope of the contribution protection granted to the Respondents in Paragraph XVII.
To the extent such Contribution Protection does not bar a claim in any litigation filed in
either federal or state court concerning the Sité, the costs incurred pui'suant to §300.700
of the NCP for the performance of activities relating to the First Operable Unit and the

OU-2 RD shall be credited against any potential liability of the Respondents for costs
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‘associated with the Site. Nothing in this credit provision shall result in the United States

not recovering its total response costs relating to the Site. The Respondents further
agree that this provision shall not be construed to affect joint and several liability under
CERCLA, nor shall it be construed as any commitment on the part of the United States
to use the Hazardous Substance Superfund to pay for any portion of the final remedy or
any other response activities. In no case shall any Respondent be entitled to a refund or
to assert a claim against the Superfund under Sections 106(b)(2) or 112 of CERCLA for
any amount paid, or expended, under this Order even if that Respondent is later
determined, based upon its assertion of defenses in a subsequent proceeding, to be not
liable for response costs for the Site or to be liable for response costs less than those

paid, or expended, pursuant to this Order.

| XVI. FINANCIALLY CONTRIBUTING SIGNATORIES

A. The c'.ntities.identiﬁed in Attachment 3 are "Financially Contributing
Signatories". The attachment is incorporated by reference. Such Financially
Contributing Signatories shall be treated as Respondents for purposes of the following
sections in this Consent Order: I (Authority); II (Findings of Fact); IV (Conclusions of
Law & Determinations); XVIII(Other Claims); XXIII (Parties Bound); and not for
purposes of any other section. Financially Contributing Signatories agree to pay to the
Respondents no less than $2.75 million within 23 days of the effective date of this
Consent Order and to abide by the terms of the sections of this Consent Order set forth
in the preceding sentence as applying to them. The amounts to be paid by each entity
are set forth in Attachment 3. Each Financially Contributing Signatory agrees to pay
only the amount set forth for it in Attachment‘3 and shall not bear any liability under
this Consent Order for any portion of the $2.75 million beyond the amount set forth for

it in Attachment 3. The money may be used at the discretion of the Respondents for
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" activities related to the Site.

B. 1. Upon written confirmation from the Respondents that $2.75 million has
been received from the Financially Contributing Signatories, EPA covenants not to issue
any unilateral administrative order pursuant to Section 106 of CERCLA against the
Financially Contributing Signatories until: 1) EPA issues a Special Notice Letter
pursuant to Section 122(e) of CERCLA for OU-2 RA, 2) or the completion of the RD,
whichever comes first. This covenant shall not apply to requests for information
pursuant to Section 104 of CERCLA, or to any action requiring time-critical or
emergency removal actions pursuant to Section 106 of CERCLA if EPA determines that
Site conditions may present an imminent and substantial endangerment to the health of
persons or the environment.

2. Subject to Subparagraph B(1), nothing in this Consent Order shall
release the Financially Contributing Signatories from any liability that they may possess
to any person with respect to the Site. Notwithstanding the above, nothing in this
Subparagraph shall impact any rights granted to the Financially Contributing Signatories
pursuant to Paragraph XVIL

C. Nothing in this Consent Order shall be construed as a release of any claim
that the Financially Contributing Signatories shall have against any entity not a party to
this Consent Order. Unless otherwise specifically set forth herein, this Consent Order
shall not serve to waive any right or obligation of any party, or constitute an admission of
fact or law of any kind.

D. EPA may consider the Respondents’ performance of the First Operable Unit
pursuant to unilateral Administrative Order No. 91-28, and the performance of the OU-2
RD, and the Financially Contributing Signatoﬁgs’ financial contributions pursuant to this
Consent Order as factors to be considered in any final settlement.

E. Each Financially Contributing Signatory shall receive credit for the amount

27



W 0 NS A W N e

ek ek b ed ped ek et ok e

2R BN

8 3

N »

actually contributed as set forth in Attachment 3 in any future settlement in which it

participates relating to the Site. Nothing in this Paragraph shall impact any right to, or
the scope of the contribution protection granted to the Financially Contributing
Signatories in Paragraph XVII. To the extent such Contribution Protection does not bar
a claim in any litigation filed in either federal or state court concerning the Site, the full
sum contributed by a Financially Contributing Signatory under this Consent Order as set
forth in Attachment 3 shall be credited against any potential liability of the Financially
Contributing Signatory for costs associated with the remedial design and remedial action
at OU-2. Nothing in this credit provision shall result in the United States not recovering
its total response costs relating to the Site. The Financially Contributing Signatories
further agree that this provision shall not be construed to affect joint and several liability
under CERCLA, nor shall it be construed as any commitment on the part of the United
States to use the Hazardous Substance Supérfund to pay for any portion of the final
remedy or any other response activities. In no case shall any Financially Contributing
Signatory be entitled to a refund or to assert a claim against the Superfund under
Sections 106(b)(2) or 112 of CERCLA for any amount paid, or expended, under this
Order even if that Party is later determined, based upon its assertion of defenses in a
subsequent proceeding, to be not liable for response costs for the Site or to be liable for

response costs less than those paid, or expended, pursuant to this Order.

XVII. CONTRIBUTION PROTECTION
A. With regard to claims for contribution for matters addressed in this Consent
Order, the Respondents and the Financially Contributing Signatories are entitled to
protection from such contribution actions or claims as provided by CERCLA Section 113
()(2), 42 US.C. § 9613()(2).
XVIII. OTHER CLAIMS
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’A. In entering into this Consent Order, Respondents waive any right to seek
reimbursement or present any claim under Sections 106, 111, or 112 of CERCLA, 42
U.S.C. §§ 9606, 9611, or 9612, for any work performed pursuant to this Consent Order
and any modifications thereto.

B. Each party shall bear its own attorneys fees and costs with respect to all

matters associated with this Consent Order.

XIX. OTHER APPLICABLE LAWS
Respondents shall undertake all actions required by this Consent Order in
accordance with the requirements of all applicable local, state, and federal laws and
regulations unless an exemption from such requirements is specifically provided in this

Consent Order.

XX. INDEMNIFICATION OF THE UNITED STATES GOVERNMENT

A. Respondents are not, and shall not hold themselves out to be, agents or
representatives of the EPA in the performance of this Consent Order, and the EPA shall
not be considered a party to any contract entered into by Respondents in the
performance thereof. Furthermore, notwithstanding any approvals which may be granted
by the EPA, Respondents agree to indemnify and hold the EPA, its contractors, and its
employees harmless from any and all claims or causes of action arising solely from or on
account of acts or omissions of Respondents and their authorized representatives in
carrying out the activities pursuant to this Consent Order. Nothing in this paragraph
shall obligate Respondents to defend EPA.

B. The United States is, to the extent ailowed by law, responsible for any injury

or loss to persons or property proximately caused by a wrongful act or omission of the

United States or its employees, agents, contractors, and subcontractors.
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XX1. COMMUNITY RELATIONS/PUBLIC COMMENT

EPA will implement a Coﬁ:munity Relations Program in accordance with Agency
policies, guidance documents, and public comment pohcy Respondents is required to
provide a representative at any meeting held by EPA in connection with the Work
performed under this Consent Order. As requested by EPA, Respondents shall
cooperate with EPA in providing information to the public and shall participate in the
preparation of appropriate information disseminated to the public and in public meetings
which may be held or sponsored by EPA to explain activities at or concerning the Site.
Further, Respondents shall cooperate with EPA in efforts to notify community members
of anticipated drilling of wells in neighborhoods surrounding the Site.

XXII. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

A. This Consent Order is effective on the date signed by EPA.

B. No informal advice, guidance, suggestions, or comments provided by EPA
regarding reports, plans, specification, schedules, or any other wﬁting submitted by
Respondents shall be construed as relieving Respondents of its obligation to obtain such
formal approval as may be required by this Consent Order, except to the extent that such
obligation is expressly waived or altered in writing.

C. Any deliverables, plans, technical memoranda, reports (other than progress
reports), specifications, schedules and attachments required by this Consent Order are,
upon approval by EPA, incorporated into this Consent Order by this reference. Any
non-compliance with such EPA approved reports, plans, specifications, schedules, and
attachments shall be considered a failure to achieve the reqm"rements of this Consent
Order and may subject Respondents to the peﬁalties set forth in Section XTI (Stipulated
Penalties).
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XXIII. PARTIES BOUND

This Consent Order shall apply to and be binding upon Respondents, Financially
Contributing Signatories, and EPA, their successors, and assigns. Absent EPA approval,
no change in ownership or corporate or partnership status will alter Respondents’, or
Financially Contributing Signatories’ obligations under this Consent Order. The
signatories to this Consent Order certify that they are authorized to execute and legally
bind the parties they represent to this Consent Order. Respondents shall provide a copy
of this Consent Order to all contractors, sub-contractors, laboratories, and consultants
retained to conduct any portion of the Work performed pursuant to this Consent Order
within 14 calendar days of the effective date of this Consent Order or date